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SUMMARY OF SESSION I:
RECENT DEVELOPMENTS IN INSOLVENCY REFORM

IN ASIA

MODERATOR: MR. HENRY PITNEY, SENIOR COUNSEL, ADB

RECENT DEVELOPMENTS IN INSOLVENCY REFORM IN ASIA
PRESENTER: MR. RONALD HARMER, CONSULTANT, ADB

Recent developments in insolvency reform in Asia may be divided into five
parts:
1. the development in formal insolvency law regime;
2. the application and administration of liquidation and rescue process;
3. the development in informal insolvency process;
4. the relationship between secured transactions and an insolvency law re-

gime; and
5. the treatment of cross-border insolvency issues.

Formal insolvency systems consist mainly of liquidation and rescue. The
liquidation effectively underpins both a formal rescue process and an informal
rescue process. It also provides unsecured creditors with a critical ultimate
right of enforcement, albeit within the framework of a collective procedure.
However, according to this analysis, it is somewhat surprising that in a number
of countries in the Asian region, so little attention has been given to the liqui-
dation process and its application. In consequence, those countries may expe-
rience little benefit from their respective reforms in the more fashionable area
of rescue. This analysis should not, however, be interpreted as a call for radical
and draconian measures to liquidate enterprises at the first sign of financial
difficulty.

Rescue has been at the center of the insolvency law reform movement in
Asian. In a liquidation environment the law has a significant regulatory role to
perform, while in the rescue process the principal aim of the law is not to
regulate but to facilitate the negotiation and to provide the system, the mecha-
nism and the forum with a plan for reorganization.

There are three areas of infrastructure development that are required in
most countries in the Asian region in order to implement such processes, namely:
the Courts and other tribunals that have jurisdiction under the insolvency
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regime, the administration of liquidation cases and the management of reor-
ganization. Many of the informal processes were introduced into countries of
the region through semi-official structured processes. The success of purely
informal work-out environments, such as those sponsored or encouraged by
the banking sector, relies almost entirely on commercial good sense and on the
fact that the debtor will be faced with the distinct prospect of liquidation
unless an informal process is initiated and progressed.

The use of a rescue process in order to shield an enterprise from a security
enforcement action raises a tension between the secured transaction law and
the insolvency law. There is a clear need to frame an acceptable balance be-
tween the secured transaction regimes and rescue regimes.

The region is an obvious target for cross-border insolvency co-operation.
The New Civil Rehabilitation Law of Japan provides that rehabilitation pro-
ceedings commenced in a foreign country shall be effective with respect to
property situated in Japan and rehabilitation proceedings commenced in Ja-
pan (Article 4). In earlier laws insolvency proceedings commenced abroad
had no effect upon property situated in Japan. The measures that may be em-
ployed include co-operation, provision of information and mutual participa-
tion in proceedings. Other countries in the Asian region should rethink and
reconsider their attitudes toward cross-border insolvency issues.

RECENT DEVELOPMENTS IN INSOLVENCY REFORM IN JAPAN
DISCUSSANT: PROF. MANABU WAGATSUMA, FACULTY OF LAW, TOKYO

METROPOLITAN UNIVERSITY, JAPAN

A considerable legislative activity in the field of insolvency law reform in
Japan has taken place since 1996. The practice of insolvency proceedings has
also been changing. The key player of the screening process and the assess-
ment of the prospect of a case for reorganization is shifting gradually from the
Court to the petitioner on behalf of the debtor or supervisor.

There are five types of judicial insolvency proceedings in Japan, namely:
1. Bankruptcy (Hasan) is a procedure for liquidation of individuals and judi-

cial persons regulated by the Bankruptcy Law of 1922;
2. Composition (Wagiho) is a workout under the supervision of the Court regu-

lated by the Composition Law of 1922;
3. Corporate Arrangement (Kaishaseiri) is a workout in order to rescue cor-

porations under the supervision of the Court;
4. Special liquidation is a liquidation procedure under the supervision of the
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Court;
5. Corporate Reorganization (Kaishakoseiho) is a reorganization proceedure

tailored for large stock corporation under the strict supervision of the Court.

Implementation of rescue schemes for financial institutions consists of the
rescue package for financial institution and the rescue package for insurance
companies. If a financial institution is in trouble, a rescue plan, such as merger
and acquisition is carried out under the guidance of the Ministry of Finance.
If an insurance company fails, it is handled under the Insurance Company
Law.

In order to cope with urgent demands to rescue small businesses, the Bill
of Civil Rescue Law was enacted on December 1999. The law is modeled on
the United States� Chapter 11 Regime.

Reform of rescue package for financial institutions was conducted through
(1) Reform of Deposit Insurance Corporation Law and (2) Reform of Special
Law with regards to the reorganization proceedings of financial institutions.
Under the latter law the corporate reorganization proceedings apply not only
to insurance companies but also to mutual insurance companies.

RECENT DEVELOPMENTS IN THE INSOLVENCY PROCEEDINGS
IN KOREA
DISCUSSANT: DR. IL CHONG NAM, SENIOR FELLOW, KOREAN DEVELOPMENT

INSTITUTE

There were some problems in the old insolvency system in Korea, which
led many large firms to fall into deep financial trouble. Many criticisms were
directed at the insolvency proceedings before 1998. Such problems and criti-
cisms led to the reform of the insolvency regulations. In the settlement of
insolvency cases, the use of �workouts� has been widely implemented. How-
ever, new criticisms came up recently, focused essentially on the difficulty to
trust accounting books and to figure out the true financial state of a company.

Changes in insolvency proceedings in recent years consist of:
1. Introduction of the Economic Criterion Test in the reorganization process

of a company;
2. Expedition of the reorganization process;
3. Expedition of the composition process;
4. Creation of a Management Committee within the Court;
5. Mandatory sentencing of �bankruptcy� when reorganization fails under
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certain circumstances;
6. Splitting a reorganized firm to induce a more efficient reallocation of re-

sources;
7. Switch between the proceedings made easier; and
8. More stringent approach by the Court for the reorganization and composi-

tion.

The implementation of the procedure of workouts produced mixed results
and in some cases, large-scale asset-stripping activities occurred.

In the future, steps should be taken to overcome the shortcomings in the
current system of insolvency proceedings and to seek the causes of the bank-
ruptcy of many large firms. In addition, reform in the corporate governance of
creditor institutions and in the corporate governance of large firms is crucial.
Reform in the corporate governance of the firm being reorganized is also im-
portant.

DISCUSSION:
Although the law sets a fixed deadline to resolve the bankruptcy, some-

times the owner of the company is so powerful that the law does not work as
expected. There are two ways that can be resorted to in Korea to deal with
this problem:
1. informal workout, where creditors can demand that their loans be swapped

with the shares of the company so that they eventually become majority
shareholders of the company; in this way, they can replace the managers
and evict the previous dominant shareholders if they want;

2. corporate reorganization, where the Court normally controls the proceed-
ings and fills in the function of the General Meeting of shareholders. The
Board of Directors then stops functioning. The management of the com-
pany is taken over by the Court, which means that the Court becomes the
corporate agent.

There are legal consequences when a company is declared bankrupt. It is
not clear whether these consequences also affect the right of the Boards of
Directors (or Commissioners) to appoint the person who will take care of the
company�s assets or to appoint the lawyer. Normally when a company is liqui-
dated the Board of Commissioners becomes unqualified to take any action. In
most jurisdictions there is a public office that conducts the process of liquida-
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tion. In Korea it seems that it is the judge who takes care of this process and
becomes the custodian of the company�s assets.

The owner of a company usually tries to maintain his/her strong position,
and one of the means of doing so is by seeking the support of so-called �ficti-
tious creditors�. Therefore, although according to the law the owner does not
have any power, in reality he is still powerful enough to influence the process.
There should be a process where some independent person will be in charge,
among other things, of examining the existence of the debt and of scrutinizing
the claim of a creditor for voting purposes. Another possibility is to have a rule
about the so-called �insider voting�. This kind of creditors are true creditors
but they have some close relationship with the corporation (directors, owners,
shareholders, relatives of these persons, etc. of the company) so that the out-
come of the meeting can be manipulated to the advantage of the corporation.
There should be a special rule that would permit non-related creditors to ap-
peal against the decision made by the insider voting because it does not repre-
sent the decision of the greater body of unrelated creditors.

In the process of bankruptcy, attention is not sufficiently given to the im-
portance of the rules regarding the liquidation process. In Korea there is a
rule about the mandatory sentencing of bankruptcy when the rehabilitation
plan fails. In Indonesia these two rules were already set forth in the draft bill
concerning the Restructuring of Companies.

There is a possibility of collusion between the managers of the financial
institution and the managers of the company, because it is their common in-
terest to continue the bailout program. This may lead them to agree on an
unfeasible reorganization plan. To prevent this from happening, there is a rule
in Korea that gives the Court the power to send the company into forced liqui-
dation.

The key point of the Korean legislation is the capture of the financial sec-
tor by the debtors. It is, however, still open to question whether this capture is
to be dealt with by the mechanism of the insolvency law or by another mecha-
nism such as the financial regulation mechanism. The insolvency mechanism
will create a system that depends largely upon the existence of very good and
very powerful judges and this is somewhat unrealistic in view of the present
conditions. The more realistic perspective for many countries is to solve those
cases through a better financial regulation.
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SUMMARY OF SESSION II:
THE JUDICIARY - ROLE AND TRAINING OF JUDGES

PART A: ROLE AND ACCOUNTABILITY OF JUDGES
(PANEL DISCUSSION)

MODERATOR:  PROF. MARDJONO REKSODIPUTRO,
UNIVERSITY OF INDONESIA, INDONESIA

ROLE AND ACCOUNTABILITY OF JUDGES
PRESENTER: MR. JOHN LOCKHART, DIRECTOR OF THE BOARD, ADB

In some countries, particularly in civil law countries, there are supervisory
judges who direct or control the insolvency proceedings from the beginning to
the end and have close contacts with the relevant Court officers and trustees.
Whatever the system may be, judges are frequently involved in legal proceed-
ings after sequestration or winding up.

Control of Court processes, including pre-trial directions, is the daily task
of a judge. Some judges do this competently, others do not. The conduct of a
pre-trial litigation is a large discipline by itself with many sophisticated train-
ing courses being conducted throughout the world. If the judges are to handle
these matters by themselves, they must be trained to do so. Some countries
have specialist Courts dealing with insolvency matters. Other countries prefer
judges to have general jurisdictions, including insolvency.

Judicial independence is one of the most important rights in a democratic
society, together with freedom of speech and association. Without it, other
rights would be seriously diminished or lost. The main factors related to judi-
cial independence are the method of dismissal of judges, the system of remu-
neration of judges, the protection and the personal security of judges, the
administration of the Courts, and the accountability of judges.

THE ROLE OF THE JUDICIARY
PRESENTER: MR. MANFRED BALZ, GENERAL COUNSEL, DEUTSCHE TELEKOM

AG, GERMANY

In Germany there are three legislative options and bankruptcy philoso-
phies:
1. The judge weighs and balances claimant interest and controls all the junc-

tures of the proceedings;
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2. The administrator articulates (presumptive) common creditor interest un-
der procedural judicial control;

3. Claimants negotiate in a pluralistic process (individually, or in a struc-
tured way- through committees and bodies) essential administration issues
under the moderation of the administrator and or of the Court.

Judicial involvement in essential economic issues such as the assumption
or rejection of pending contracts, the assessment of the viability of the debtor
and the feasibility of the rescue and sale of asset is very limited. The minimum
judicial involvement in economic issues is achieved by granting broad powers
to a trustee.

Primary liabilities should be that of the State/Government. Judicial liabili-
ties should be enforced only via a recourse action by the Government.

THE ROLE OF JUDGES IN INSOLVENCY, THE INDEPENDENCE
AND ACCOUNTABILITIES OF JUDGES
PRESENTER: MS. ELIYANA TANZAH, AD HOC JUDGES OF COMMERCIAL

COURTS, JAKARTA, INDONESIA

Since Commercial Courts were established in Indonesia in 1998, all cases
of insolvency and deferment of debt payment come under the sole competence
of the Commercial Courts.

Judges of the Commercial Court (a special chamber within the District
Court) have a two-fold role:  to examine cases of petition for insolvency and to
act as a supervisory judge in insolvency processes. The supervisory judge is
appointed from among the judges of the Commercial Court. The role of the
supervisory judge commences only when a debtor is declared insolvent.

The commercial judge is independent in performing his duty. His indepen-
dence is not absolute because a judge should uphold the law and justice through
the cases referred to him. No sanction however has been defined in the event
that the judge is found to have violated his independence in performing his
duty leading him to an abuse of power or if he has committed disgraceful deeds.

THE JUDICIAL INDEPENDENCE, MALAYSIA EXPERIENCE
DISCUSSANT: DATO VISU SINNADURAI, SENIOR JUDICIAL SPECIALIST, WORLD

BANK

The judges always have a problem in relation to the question of judicial
independence. There are no international standards for measuring the inde-



11Summary of Session II: The Judiciary - Role and Training of Judges

pendence of judges. The existence of judicial independence is measured from
the public perception only. If the public has a positive image of the Court, it
can be assumed that there is a judicial independence, and vice versa. There is
no universal criteria for measuring judicial independence.

Judicial independence is the communities� right, not the judge�s right.
Therefore the community has an obligation to support the freedom of judges
from the intervention of the Executive and other parties. Improving the con-
ditions of judges is a pre-requisite to ensure the independence of judges.

As with other Asian Countries, the main problem in Malaysia is the lack of
expertise or an imperfect understanding of the laws in insolvency cases among
the judges. One way to overcome the problem of the lack of knowledge in
bankruptcy matters is by setting up a specialized Court and by giving special
training to the judges.

DISCUSSION:
Making good decisions is the responsibility of the judges and this should

be declared in the Constitution. However, the fact that wrong decisions are
sometimes made is not the responsibility of the judges alone. The parties in-
volved and the public are also responsible. Only good and competent judges
should be appointed to examine cases and they deserve better rewards to guar-
antee their independence.

PART B: STRENGTHENING JUDICIAL EXPERTISE
(PANEL DISCUSSION)

MODERATOR:  PROF. MARDJONO REKSODIPUTRO,
UNIVERSITY OF INDONESIA, INDONESIA

EDUCATION OF JUDGES
DISCUSSANT: MR. SIJMEN DE RANITZ, DE BRAUW BLACKSTONE WESTBROEK,
LINKLATERS AND ALLIANCE, THE NETHERLANDS

The main reasons for the involvement of the judiciary in insolvency pro-
ceedings are to ensure the fairness of the process and that important decisions
are taken swiftly and with authority. Insolvency judges play two main roles:
1. That of a �traffic cop�. In this role the judge is asked by a party to take a

decision in a dispute arisen between two or more parties. The judgment
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only binds the parties involved in the proceedings;
2. That of a captain. The insolvency judge is like the captain of the ship who

has to decide in which direction his ship should sail  and which harbor it is
to seek.

An insolvency judge must be a trained judge with some experience in com-
mercial cases. He should have proper knowledge of the law on contracts, se-
curity rights, business disputes. The education an ideal insolvency judge should
have received, should provide him with a basic knowledge of commercial eco-
nomics, of the role and function of corporations, of the role and function of
the banking and financing sector, of regulations and tax issues, of accounting
principles, and of the importance of information and transparency.

He should also have acquired experience in handling cases in that area. If
a specific advice is needed by a judge, the administrator should seek that
advice, either on his own request or on request of the judges. The administra-
tor is responsible for being objective in his choice of the external experts and
for the objectivity of the expert himself.

Ongoing education is a must  for all insolvency professionals, including
insolvency judges.

The best training for judges is the training they can be given by experi-
enced senior judges, combined with special courses given by practitioners,
financial and economic experts.

BANKRUPTCY DIVISION AND COMMISSIONERS
DISCUSSANT: PROF. SOOGEUN OH, COLLEGE OF LAW, EWHA WOMAN�S
UNIVERSITY, KOREA

The Korean judiciary is very proud of the intelligence of its judges. There
were, however, pros and cons regarding the establishment of a specialized Court.
The positive factors were the concentration of resources and utilization of
outside resources.  The  negative factors were the small number of cases, fluc-
tuation of cases, rotation of judges, degree of interest, and formation of inter-
est group.

The Government did not adopt the proposal of the  establishment of a
specialized Court for insolvency matters. It chose the establishment of the
Bankruptcy Division in charge of insolvency cases rather than the creation of
a specialized Court.

The best way to strengthen judicial expertise is to have honest and intelli-
gent judges handle as many cases as possible.
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STRENGTHENING JUDICIAL EXPERTISE IN BANKRUPTCY
PROCEEDINGS IN CHINA
DISCUSSANT: PROF. WANG WEIGUO, DEAN, DEPARTMENT OF ECONOMIC

LAW, CHINA UNIVERSITY OF POLITICS AND LAW

The implementation of China�s Bankruptcy Law relies very much upon
judges. China has only one specialized Bankruptcy Court located in Shenzen.
Therefore it is difficult to have a sufficient number of qualified bankruptcy
judges. There are some predicaments that judges are confronted with, such as
the multiplicity of bankruptcy systems, hardship in ensuring an equitable treat-
ment to all creditors, the pressure of workers� rehabilitation, the limited ca-
pacity of senior judges and the tendency to use outside expertise.

Qualified bankruptcy judges may be created by:
1. Formulation of elaborate rules for operating bankruptcy proceedings;
2. Establishment of  a long-term training program;
3. Taking institutional measures to address the shortage of experienced judges

within Bankruptcy Courts.

INSOLVENCY AND JUDICIARY BRANCH IN MEXICO
DISCUSSANT: MR. LUIS MANUEL MEJAN CARRER, DIRECTOR GENERAL,
INSTITUTE FEDERAL DE ESPECIALISTOR DE CONCURSORS MERCANTILES,
MEXICO

Since August 2000 insolvency became a federal matter and is organized by
IFECOM with the main authority in order to train judges in insolvency mat-
ters, to operate specialist registers (auditor, conciliator, and trustee) and to
bring judges and specialists together.

It can be concluded that in insolvency cases there is a need for judges
with extensive experience in insolvency matters as well as judges with special-
ized judicial training. Use of outside expertise can be useful if there is an
accountability of the judges. The importance of specialized Courts and ad-hoc
judges depends on the specific needs of each country.

DISCUSSION:
Judges are not the kind of persons who know everything. They need more

education through training to overcome the problems by improving their knowl-
edge on economic problems. Judges are best in deciding justifiable issues, but
decisions on particular parts of business conflicts are made by a trustee. Arbi-
trators should give advice to both parties. Therefore, in relation to decisions
made by ADR (Alternative Dispute Resolution) on insolvency problem, the
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person who is appointed to start the process by the Court or by other Authori-
ties should have economic experience and be an expert in dispute resolution.

It is true that sometimes there is no trust from the public in the judiciary
authorities. It takes time to get back the trust regarding judiciary tradition.
The use of outside expertise would help the judge in fulfilling his main respon-
sibility. However, not all decisions are the sole responsibility of the judge. Other
authorities are also liable.

Focusing on judges alone is not enough. The main issue is not whether it is
better to have a specialized Court or not. What is needed is to focus on the
system as a whole. The whole system should be improved. It is not the judges
alone who play the important role. In some countries a trustee is strong enough
to resolve a dispute, and a trustee can do it any time the Court ask, him to do
it.
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SUMMARY OF SESSION III:
THE JUDICIARY - LEGAL AND INSTITUTIONAL

SUPPORTS

PART A: LEGAL AND ADMINISTRATIVE SUPPORTS

MODERATOR: MR. NEIL COOPER, PRESIDENT,
INSOL INTERNATIONAL

THE JUDICIARY - LEGAL AND ADMINISTRATIVE SUPPORTS
PRESENTER: MS. RHODA L. WEEKS, IMF COUNSEL

The main issue is not how the law can limit the discretion of judges, but
how the law can be designed so as to increase the likelihood of its application.
Greater predictability means greater confidence in an insolvency system, es-
pecially in an emerging market jurisdiction. Confidence will benefit debtors,
the banking system, non-banking creditors and the country�s economy in gen-
eral. Clear rules give legal certainty and minimize the need for litigation, pro-
ceedings are facilitated and costs reduced.

Some considerations to address the predictability are:
1. precise and objective definitions: the law should define concepts and cri-

teria as precisely as possible, in order to provide guidance for the process of
judicial interpretation;

2. a limitation of the institutional role: the law should consider limiting the
institutional role in matters that involve an assessment of what are essen-
tially economic and commercial issues;

3. time limits should be set for certain processes.

Administrative supports, which play an important role in insolvency pro-
ceedings, consist of liquidators, other specialists (appraisers, auctioneers, ac-
countants), facilitating the setting up of creditors� committees, other adminis-
trative support such as adequate budgetary resources, training staff, access to
legal database on insolvency etc.
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ADMINISTRATIVE SUPPORTS TO THE JUDICIARY IN
THE UK INSOLVENCY SYSTEM
DISCUSSANT: MR. DESMOND FLYNN, DEPUTY INSPECTOR-GENERAL,
THE INSOLVENCY SERVICE, DEPARTMENT OF TRADE AND INDUSTRY, LONDON

The 1986 Insolvency Act  leaves it to the official receivers and insolvency
practitioners to deal with as much of the routine and administration of insol-
vency cases as possible. The long history of public service of Official Receivers
and their staffs have shown their capacity to administer insolvencies in a fair,
efficient and objective way. It is clear that the Court would not wish to have
any larger role in administrating cases than it has at present.

The other principal area of innovation of the 1986 Insolvency Act  was the
creation of the insolvency practitioner profession and, later, the formation of
what was to become the Insolvency Practitioners Association. The
�professionalization� of insolvency practice has been successful. Standards of
professional behavior in this area have risen substantially since the coming
into force of the 1986 Act.

THE SINGAPORE EXPERIENCE IN THE ADMINISTRATION OF
INSOLVENCY REGIME
DISCUSSANT: MR. TAN KIAT PHENG AND MS. KAREN LOH, OFFICIAL

ASSIGNEES, INSOLVENCY AND PUBLIC TRUSTEE�S OFFICE, SINGAPORE

Bankruptcy regime in Singapore started with the Bankruptcy Ordinance
which was introduced in 1888 when Singapore was part of the British Straits
Settlement. The ordinance was based on the English 1883 Bankruptcy Act. In
1995, substantial amendments were made to the old bankruptcy law to keep
pace with the social and economic conditions in Singapore.

The judiciary in Singapore -both individual and corporate insolvency pro-
ceedings- plays a more important role in the initial stages of the insolvency
process. After the making of the insolvency orders, it adopts essentially a su-
pervisory role. It is the official assignee or the official receivers who take effec-
tive control of the entire administration of the corporation from the date of
the bankruptcy or winding up order until the date of discharge. This arrange-
ment has worked well for Singapore�s insolvency regime.

The ultimate aim of the Singapore insolvency regime is to combine the
laws involving individual and corporate insolvency into a single statute to
enable a streamlining of practices and procedures in efforts to administer more
effectively and efficiently insolvency matters in Singapore. Relating to those
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efforts, the Singapore�s Insolvency and Public Trustee�s Office has proposed an
amendment of the Singaporean Corporate Law.

ADMINISTRATIVE SUPPORT TO JUDGES IN INSOLVENCY
PROCEDURE: ROLE OF PLANNER IN THAILAND
DISCUSSANT: MR. ANTHONY NORMAN, MANAGING DIRECTOR, FERRIER

HODGSON, THAILAND.
The Planner regime in Thailand gives the Planner a role in supporting the

Judges in Insolvency procedure. The critical points related to the planner role
are:
1. Petition provided by debtor, creditor or governmental departments;
2. Hearing;
3. Plan Preparation Phase (90 days);
4. The Creditors� Vote;
5. The Business Reorganization Office Recommendation;
6. The Courts sanction;
7. The plan Administrator phase;
8. Retirement of the plan Administrator.

Thailand insolvency system still needs adjustment because of complicated
claims, skill levels, claim adjudication timing, feedback on plan content, flex-
ibility on treatment within creditors classes and technical support on insol-
vency and valuation

DISCUSSION:
One of the important issues in the bankruptcy process is about who will

pay for the process. Thailand provides for the taxes exemption for the admin-
istrative proceedings of formal Planner regime. In Australia, the trustees in-
volved in the bankruptcy proceedings must disclose their bank account. The
important thing in this matter is the check and balance between the public
function and the private function, and also what is to be funded by the private
sector and what is to be funded by the State. The basic principles in Singapore
are as far as possible that the Government should not involve itself in the
proceedings and should leave the process to the private sector. The Govern-
ment will only be involved if the private sector does not have sufficient funds.

Attention should also be given to the new role of the administrative sup-
port in insolvency proceedings. The public confidence is not only dependent
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on the judiciary, but also on its administrative supports. Therefore the issue is
not the replacement of the Court but the increase of administrative supports
such as Administrative Receiver and Trustee. For example, in the United King-
dom the Insolvency Practitioners have access to the Court without notice.

Another issue is the protection of independent people that act as a trustee,
receiver, or public officer. In the UK, the Official Receiver is not really a civil
servant; the immunity from being sued is not questioned. But the immunity
has an unanticipated outcome such as creating double standards in the Euro-
pean Commission on Human Rights.

PART B: SPECIALIZED COURT

MODERATOR: MS. KARTINI MULYADI, KARTINI MULYADI & REKAN,
INDONESIA

SPECIALIZED BANKRUPTCY COURT: THAILAND PERSPECTIVE
PRESENTER: WISIT WISITSORA-AT, MINISTRY OF JUSTICE, BUSINESS

REORGANIZATION OFFICE, THAILAND

The main reason for establishing specialized Courts in Thailand is closely
related to the economic crisis, the need for reorganization procedure, budget
distribution and the urgency of the need to improve economic development.
The Central Bankruptcy Court is not the first specialized Court in Thailand.
There are various specialized Courts which were established long before such
as the Central Tax Court and the Central Intellectual Property and Interna-
tional Trade Court.

In Thailand the Bankruptcy Act provides for reorganization proceedings.
The reorganization law gives a rather important role to judges in dealing with
business enterprises which is deemed to be quite complicated. Before the es-
tablishment of the central bankruptcy Court, some reorganization cases were
filed with various Courts, but most of them ended in failure. One way to tackle
the problem was to provide urgent training for judges. This suggestion was
very impractical for the Ministry of Justice since there were more than 2,000
judges all over the country at the time. Finally, the setting up of a specialized
bankruptcy Court emerged as the best option of all.

The Thai Central Bankruptcy Court is centralized. The Court examines
both liquidation and reorganization cases. The number of judges is small. The
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proceedings are swift. The Court runs efficiently, because there are sufficient
bankruptcy cases. There is also a specialized bench in the Supreme Court.

THE NEW SPECIALIZED INSOLVENCY DIVISION OF THE
FRENCH COMMERCIAL COURTS
DISCUSSANT: MR. JEAN-MARC BAISSUS, FORMER PRESIDENT OF PÉRONNE

TRIBUNAL DE GRANDE INSTANCE, FRANCE

The French Commercial Court is a historical exception. It has a self-cen-
tered judiciary for traders. However, there is a unicity of Courts in the system
of appeal and at the Supreme Court level.

A series of draft bills were introduced for Parliamentary discussion in July
2000, which today meet with a general consensus around three key options:
1. The entrenchment of a judicial treatment of insolvency. The legal reasons

imposing a judicial treatment of insolvency are constitutional values (prin-
ciple of equality and right of access to Courts, principle of independence,
principle of impartiality), European Convention obligations, the reinforced
option for elected judges;

2. The specialization of insolvency jurisdiction through the creation of a mixed
bench insolvency division within Commercial Courts;

3. The �judiciary fixation� of institutional support for insolvency proceedings
by remodeling the judicial map through a simplification of area jurisdic-
tion and rapprochement with ordinary Courts and also judicial training.

THE UNITED STATES� SPECIALIZED BANKRUPTCY COURTS
DISCUSSANT: MR. TIMOTHY B. DESIENO, PARTNER, BINGHAM DANA LLP,
SINGAPORE

In the United States, each State has its own Court system. In addition, the
United Federal Constitution establishes the basis for a separate United States
Federal Court system. The States� Court may hear and resolve all disputes that
arise under the laws of the State but, on the other hand, the United States
Federal Courts may only hear and resolve disputes that are specified in the
federal Constitution or are sufficiently related to the federal laws of the United
States. One of the subjects that the United States Federal Constitution spe-
cifically delegates to the United States Federal Government is �bankruptcy
cases�.

The role of the bankruptcy Courts is to hear and resolve all matters related
to bankruptcy proceedings. Those matters include disputes about commence-
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ment of proceedings, resolution of such proceedings, supervising liquidation
auctions and determining whether to improve reorganizations plans. The judge
discretion is limited by the common law principle of precedent�the binding
nature of the previous rulings from superior Courts.

Appeals on bankruptcy matters are first heard by the Federal District Court
of which the bankruptcy Court is a part. Then there is the possibility of an
appeal to the appropriate Federal Court of Appeal, and finally to the US Su-
preme Court.

Besides the judges who are primarily charged with the expeditious resolu-
tion of bankruptcy-related disputes, the officers of the Court who are charged
with overseeing the administrative aspect (US Trustees) are also involved in
the bankruptcy proceedings. This officer�s duties include, among others, ap-
pointing creditors� committees, reviewing and commenting on all requests for
professionals� compensation and reviewing reorganization plan.

SPECIALIZED COURT SYSTEM FOR INSOLVENCY PROCEED-
INGS: THE PHILIPPINE EXPERIENCE
DISCUSSANT: MR. CESAR L. VILLANUEVA, VILLANUEVA, SENIOR PARTNER,
BERNARDO & GABIONZA, THE PHILIPPINES

The Philippine experience in creating specialized Courts may be divided
into three main stages:
1. The American transplant

The American Insolvency Law has been transplanted to the Philippine law
since 1909 and until 1980. The law of 1909 is still the basic substantive law
today;

2. Martial Law Initiatives (1981 to 2000)
The 1981 Presidential Decree constituted the charter of the Philippine
Securities and Exchange Commission (SEC). SEC is also a quasi-judicial
agency, granted original and exclusive jurisdiction over corporate and part-
nership suspension of payment and rehabilitation proceedings, while Regular
Trial Court (RTC) retains the jurisdiction over individual insolvency pro-
ceedings and over corporate and partnership simple suspension of payment
and insolvency proceedings;

3. Recent Developments: the Securities Regulation Code
As a reaction to the stock scam at the Philippine Stock Exchange, Philip-
pine Congress fast tracked the passage of the Securities Regulation Code
stripping the SEC of all quasi-judicial powers to allow it to concentrate on
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its main role to administer and monitor the Philippine capital market. Con-
sequently, all forms of insolvency proceedings, including corporate/part-
nership rehabilitation proceedings, have been unified within the jurisdic-
tion of the RTC.

The Philippine Insolvency Law deals with three types of bankruptcy pro-
ceedings:
1. suspension of payment proceedings;
2. insolvency proceedings; and
3. rehabilitation proceedings.

DISCUSSION:
How far can the specialized Courts in bankruptcy matter deal with other

issues such as tax law, administrative law and labor matters? There is a com-
mon agreement that it depends entirely on each country�s policy. In Thailand
the specialized Court could cover all matters related to the Bankruptcy pro-
ceedings such as rehabilitation and liquidation.

The specialized Court is said to be typical of the US system, because in the
US bankruptcy is a federal issue. To know whether this structure will work for
each country, factors such as the speed (of case proceedings) and constitu-
tional issues should be taken into consideration. Also, the key point is that it
should have the necessary skill. If a country can get the skill and sufficient
speed in dealing with the different situations outside a specialized Court, then
the country does not need to have a specialized Court system.

Specializing the Court may have a �danger�, because judges and practitio-
ners sometimes only have the experience and knowledge relating to  insol-
vency and are somewhat  rusty in other areas of law or in the law in general.
One should be aware that insolvency law is not only bankruptcy, but it basi-
cally also includes the law on trustees, the law on securities, the law on con-
tracts, the law on revenues and the law on corporations.

Another important issue is the cost of the operation of a specialized bank-
ruptcy Court.  In developing countries, a small number of cases appear in spe-
cialized Courts compared to the general jurisdiction Courts. For example in
the Philippines where the special Court also handles inter-corporation cases,
the bankruptcy cases are only five percent. Therefore it should be envisaged
that the specialized Court also deal with other cases.

The Thai Court is more similar to the specialized chamber of a general
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jurisdiction than to a specialized Court as such. It is much more similar to the
Korean Bankruptcy Division in the Seoul District Court than to the US Bank-
ruptcy Court or even more to the French Court that is to a private Court.

There is only one way for the recruitment of new judges in Thailand after
the judges passed the examination. To be a judge one must obtain the first
degree of law and work for a while in the legal field. Most of the Thai Bank-
ruptcy Court judges have experience relating to bankruptcy such as that of
Official Receiver. And they get additional training including accounting. There
is no full time accountant in the Bankruptcy Court, but they can rely on the
full time accountant from the Official Receiver Office. There are several ways
to recruit the judge, but most of the judges come from the new graduates from
university or practitioners, and after passing the examination and training for
one year, they will be distributed across the whole country.

PART C: RELATIONSHIP BETWEEN INFORMAL  WORKOUT
AND THE COURTS

MODERATOR: MR. TERRY BOND, LENDING SERVICES DIRECTOR,
BARCLAYS BANK, UK

THE ROLE OF THE COURT IN PRE-PACKAGED AND
PRENEGOTIATED PLANS IN THE US
PRESENTER: MR. RICHARD F. BROUDE, LAW OFFICES OF RICHARD F.
BROUDE, NEW YORK, USA

In the USA business reorganization can be achieved through an out-of-
Court system or through a formal Court proceedings under Chapter 11 of the
US Bankruptcy Code. The out-of-Court process is less formal and less expen-
sive. In the out-of-Court system, debtors and creditors establish a �pre-pack-
aged� or �pre-negotiated� plan by re-negotiating the deal or the term of the
debt.  Creditors who do not agree to the revised deal, the dissenting creditors,
cannot be bound by the will of the majority and those creditors are free to
pursue their own attempts  to collect their debt.

The pre-packaging or pre-negotiating is usually used when companies have
problems with their bondholders. If a default threatens or has occurred on one
or more issues of bonds, the holders will generally appoint a committee to
represent all bondholders in negotiating with the debtor. If an agreement to
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restructure the debt has been approved and that agreement involves issuing
new bonds which causes the bonds to be publicly held, an information docu-
ment should be sent to each of the bondholders.

Under Chapter 11 of the US Bankruptcy Law procedure, the debtor and
one or more creditors are required to submit a plan along with a disclosure
statement to the bankruptcy Court. The bankruptcy Court will approve the
disclosure statement, then the plan along with the related documents are mailed
to the creditors who will vote the plan. Once the vote has been made, the
bankruptcy judge holds a confirmation hearing and the debtor must satisfy the
Court with confirmation standards in the best interest of creditors obeying to
feasibility standards. These standards are designed to protect the minority
against the majority and to ensure that the debtor will perform the plan.

Plan confirmation is very important both in ordinary cases and in pre-pack-
aged cases. The judge�s role in the confirmation process is vital, therefore the
bankruptcy judges are required to evaluate the testimony offered to satisfy the
confirmation standards. The less oversight exercised over the case by the judge,
the more likely it is that the reorganized debtor will find itself in bankruptcy.

RELATIONSHIP BETWEEN INFORMAL WORKOUTS AND THE
COURTS IN MALAYSIA
DISCUSSANT: MR. CHRIS LEE, CORPORATE DEBT RESTRUCTURING

COMMITTEE, MALAYSIA

When the financial crisis of 1997 shifted away, Malaysian companies sought
relief from their financial difficulties from formal insolvency proceedings to a
restructuring approach. This change was due to the perception that the exist-
ing legal infrastructure was not as responsive as it should have been and was
inadequate to deal with the present day�s problems, although Malaysia�s insol-
vency legislation and judiciary system had served well the insolvency pro-
ceedings for distressed companies in the recessions of the 1970s and the 1980s.

The creation of the Corporate Debt Restructuring Committee (CDRC)
with the primary task to assist the restructuring of large �viable� corporate
borrowers to avoid unnecessary collapse shows that out-of-Court workouts are
usually used in large and strategic companies. However, insolvency proceed-
ings remain an important tool in dealing with problem companies, because not
all companies can be restructured.

For informal workouts to be effective, there must be a mechanism in place
within the legal infrastructure in order to translate the informal agreement
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into legally effective solutions. In restructuring, the support of all stakeholders
is essential to reach the common goal. In addition such a proposal must also
comply with companies and securities laws and have to be subject to the ap-
proval of the Securities Commission and also of the shareholders of the dis-
tressed companies.

The restructuring could be effected through the signing of a Debt Re-
structuring Agreement between the debtor company and its creditors. Section
176 of the Malaysian Companies Act 1965 allows for such legal remedy. The
law requires creditors to vote in their respective classes as long as more than
75% in value and 50% in number of creditors in each class support the restruc-
turing scheme, then the proposed scheme will be made binding on all credi-
tors by the Courts. Therefore, the role of the Courts is very important in most
debt restructuring, as it is difficult to ensure that 100% of creditors sign a
Debt Restructuring Agreement to restructure debts. The Courts also have an
important role when companies have to undertake a capital reduction, be-
cause the Court is the sole authority under the Companies Act for this pur-
pose.

THE DYNAMIC BETWEEN THE ROLE OF THE COURT AND
INFORMAL WORKOUTS
DISCUSSANT:  MR. LAMPROS VASSILIOU, HEAD OF CORPORATE INSOLVENCY

& REORGANIZATION, ALLENS ARTHUR ROBINSON GROUP, THAILAND

There is an inherent relationship between the Courts and the informal
workouts that take place out of Courts. Countries with efficient Courts that
apply an effective insolvency law may do so with the consequence of eliminat-
ing the need for informal workouts. For example, in Australia the informal
workouts are rare because the Courts provide a simple process of Court pro-
ceedings.

In Thailand, the frameworks of informal workouts are fairly satisfactory.
Thailand Courts have been fairly predictable in their interpretation of
Thailand�s rehabilitation law. In the Thailand new rehabilitation law, credi-
tors are able to threaten debtors with rehabilitation if debtors do not co-oper-
ate in the debt restructuring negotiations. Some debtors have viewed the for-
mal rehabilitation process as a useful tool for forcing a delay on creditors through
requiring an expensive proof of debt thus whittling down the endurance of
creditors. If the plans are not approved, the law allows the company to be
returned to its original status as the Court can only order bankruptcy if a
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bankruptcy petition was pending at the time the rehabilitation was filed.
One of the greatest risks facing Asia at present is that many restructuring

plans are not feasible. Many restructurings in Thailand are more rescheduling
debts with no real expectation that the debtor will be able to comply with the
rescheduled debt reduction program rather than restructuring. Another dan-
ger facing restructuring in Asia is the fact that the informal workouts can take
place without creditors having the opportunity to make fully informed deci-
sions about the feasibility of the restructuring plans.

The essential nature of out-of-Court workouts is their flexibility and they
are only limited by the creativity of the parties and their advisers and by the
limits of the law as identified by the participating advisers. When the work-
outs plans are submitted to the Court to obtain the benefits of a Court process,
the Court�s identification of the unworkable or illegal aspects of the plan is a
crucial quality control aspect, thus  allowing debtors and creditors to utilize
the Court process to implement pre-agreed workouts.

The dynamic of out-of-Court workouts is affected by the ability of the Court
to administer the bankruptcies. If the Court or its agency allows bankruptcy to
be an inefficient or unworkable process, debtors will not fear the threat of
bankruptcy, as they will realize that creditors do not consider it a realistic
option. If practical level creditors are likely to have to wait years to receive
any distribution in a bankruptcy, creditors will always prefer any deal in an
out-of-Court workout. This can mean that insolvent companies with business
that are not viable will be allowed to continue to be in existence.

CORPORATE VOLUNTARY ADMINISTRATION IN AUSTRALIA
DISCUSSANT: MR. ANDREW SELLARS, MANAGER, CORPORATE INSOLVENCY

UNIT, AUSTRALIAN TREASURY

The Voluntary Administration (VA) in Part 5.3A of the Australian Corpo-
ration Law commenced operating on 23 June 1993. The primary purpose of
Part 5.3A is to provide a flexible and relatively inexpensive procedure pursu-
ant to which a company may obtain a breathing space, so that it can attempt
to find a compromise or arrangement with its creditors in order to save the
company or the business thus maximizing return to creditors.

In the VA scheme an administrator should be appointed to control the
company and its property. The primary task of the administrator is to investi-
gate the company�s financial position with a view to make recommendations
to a meeting of creditors. The appointment of an administrator leads the trig-
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gering of a moratorium on actions against the company. The administrator is
required to call a meeting of creditors within five business days of his or her
appointment.

The VA system is designed to maximize speed and efficiency by eliminat-
ing unnecessary Court involvement. The potential Court involvement in the
VA system is in particular to supervise its operation where a party considers
the scheme is being abused. Therefore, the Court is empowered to make or-
ders of a supervisory nature towards creditors, administrators and other inter-
ested persons including ASIC (the Australian Securities and Investment Com-
mission).

The VA has been and continues to be hugely successful in Australia. VA is
now the single most popular formal procedure for dealing with companies in
financial difficulty. Despite its popularity, there have been some concerns ex-
pressed from time to time about the VA system. Most commonly, complaints
are from creditors who consider that directors are abusing the system. More
recently, the number of complaints about possible abuse has diminished. Pos-
sible causes are that creditors have become more familiar with how the scheme
operates, or with their own roles, rights and responsibilities.

The key factor in the success of the VA scheme in Australia is the avail-
ability of skilled, honest and independent administrators. Australian debtors
and creditors are now quite familiar with the concept of the VA scheme and,
by and large, consider it as a useful tool. During the earlier years of its opera-
tion there were some teething difficulties, but through the accumulation of
Court decisions and experience, creditors accepted the VA scheme as a legiti-
mate means of dealing efficiently with a debtor company in financial diffi-
culty.

DISCUSSION:
It is very important for a trustee or an administrator to know a wide range

of laws. The interaction between insolvency law and other laws such as em-
ployment law, secure transaction law, equity trust law, corporate law etc. is
unavoidable. It is an essential aspect of why insolvency operates in a broad
legal framework both in designing insolvency laws and in implementing them
in the Court system. For example, one cannot approve a plan if the key ele-
ment of the plan cannot be implemented because of some other laws.

The experience of the US in bankruptcy law is not necessarily relevant to
our discussion except maybe on two points. In the US there are restructuring
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lawyers who are in the business group of law firms. The bankruptcy depart-
ment is in the litigation group of the law firms. Bankruptcy is the last of the
great generalist practices. It is unspecific. It is easy to learn bankruptcy law
but it is difficult to relate bankruptcy with other disciplines such as environ-
mental law, taxation law and others. The US have a wonderful facility called
the Supreme Court of the Constitution.

In the US there is a generation of lawyers that have never dealt with bad
business but only with a bad balance sheet.

New Zealand has a very flexible reorganization arrangement, sometimes it
may be criticized as too flexible. This country also has good pre-packaged
arrangements and formal arrangements that have been very successful. There
are two reasons for New Zealand�s success. First, New Zealand is a small coun-
try. Therefore, the number of people who are experienced in this area and who
have the skills to do the viability assessments are known throughout the coun-
try Second, there is no automatic stay against secured creditors and  this is
very important, because there is an incentive for the insolvency practitioners
to put up a good plan quickly.

Australia has a very creditor-friendly system. The actual successful reha-
bilitation process is due to at least two reasons. One is possibly that the se-
cured creditors are the best ones to decide whether the plan is going to work
or not. The other reason is that a number of people may or may not take into
account what is happening in the Court.

In 1998 when the crisis occurred, Malaysia created three Government agen-
cies. The CDRC (Corporate Debt Restructuring Committee) is only one of
them. The others are the Bank Recapitalization Agency called Danamodal
and Danaharta Asset Management Company. The emphasis given to the rights
of secured creditors in any restructuring program depends on what securities
creditors are holding.  The concept of secured creditor is that you need the
holding of intangible assets or strategic assets. But in Danaharta itself a scheme
needs to be approved by secured creditors. So that if the secured creditors
agree to the scheme, it can be invoked under the law against the unsecured
creditors.

The automatic stay is ingrained in the US culture and it�s unlikely to go
away even against secured creditors� action. The interesting thing is that in
small cases the secured creditors are mostly to get relief promptly from the
bankruptcy Court. In big cases secured creditors generally do not want to use
the automatic stay clause because it will minimize the value of their collateral
against unsecured creditors� action. Apparently, in many cases they are disin-
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clined to exercise their right to veto a voluntary arrangement. The bigger the
case the less likely it is that it will look at the proceedings as a way to maxi-
mize value even though it may not like all the aspects of what is going on and
what may happen to it during the plan. Generally they prefer to proceed whether
or not there is a stay but it�s irrelevant to most countries because the US has
23 exceptions to it.

It is very dangerous to make a comparison assessing the value of an auto-
matic stay on secured creditors in a uniform manner, because it varies from
country to country as the consequence of the different security arrangements
which also vary from country to country. The Australian administrative law is
not well-known and worthy of publication in Australia, if the company ap-
points a voluntary administrator, there is a 10-day period in which the secured
creditor can act to enforce his security During that 10-day period the debtor�s
choice for the voluntary administrator has to go to the secured creditor. If the
secured creditor is not comfortable with the choice of the administrator, he
can appoint someone else.
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SUMMARY OF SESSION IV:
INFORMAL PEER REVIEW � INDONESIA

MODERATOR: DR. JUSUF ANWAR, DIRECTOR OF THE BOARD, ADB

SOME CHALLENGES FOR INSOLVENCY SYSTEM REFORM IN
INDONESIA
PRESENTER: PROF. ROMAN TOMASIC, DEAN FACULTY OF BUSINESS AND LAW,
VICTORIA UNIVERSITY, AUSTRALIA

Indonesia has a long tradition of using negotiation and other informal
methods for handling disputes. This can help in making an insolvency system
that is more closely adapted to Indonesian circumstances.

The continued reliance on informal mechanism is essential, because no
legal system is able to work with insolvency problems solely through the judi-
cial system. Informal mechanism works best where there is an easy resort to
the Court should there be a breakdown in negotiations. Several informal ar-
rangements have been introduced:
1. Jakarta Initiative, to provide a mechanism for debtors and creditors to ne-

gotiate a �workout� plans;
2. Indonesian Debt Restructuring Agency (INDRA), to facilitate the settle-

ment of debt and restructuring of non-bank institutions;
3. Indonesian Bank Restructuring Agency (IBRA), to deal with bank re-

structuring by taking over many non-performing loans and to inject new
funds in order to recapitalize banks.

A credible legal infrastructure remains, however, the essential background
for an effective informal system of bankruptcy negotiation and settlement. One
of the fundamental issues in the adoption of new laws and legal institutions in
Asian countries has been the concern over the imposition of a foreign-derived
law. Unless the law becomes embedded within a social and legal cultural sys-
tem, it is unlikely to be accepted by local political and economic forces.

The Indonesian legal system has elements of a civil law based on European
(continental) civil law tradition. It may create problems for foreigners who are
used to other legal (common-law) system. But in commercial law areas, there
are signs of an increasing convergence: UNCITRAL Model Law on Cross-
Border Insolvency, use of arbitration in commercial disputes, publication of
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comparative reports on good insolvency practices, development of principles
of good practice relating to insolvency, and also a forum addressing the sub-
ject such as this forum etc.

The Indonesian Bankruptcy Law is based on the old Dutch legislation of
the 19th century and its amendment was made in 1998. The law provides two
means of dealing with bankruptcy problems: liquidation proceedings and mora-
torium on debt-payment. The amended law is suitable for dealing with prob-
lems relative to slow paying debtors but not for the �deeply-underwater� debt-
ors.

The Indonesian law established a new Commercial Court to process peti-
tions relating to bankruptcy and moratoriums on debt payment.  This Court
supervises the reorganization or rescue process in order to ensure the efficient
conduct of the process. However, it should be said that the new (draft) Bank-
ruptcy Law should be seen as a transitional law that opens the way to a more
modern legislation that will reflect  the greater range of models available in
some other insolvency jurisdictions.

ROLE OF INDONESIAN INSOLVENCY SYSTEM: CASE OF
OPTIMISM AND CASE FOR CAUTION
DISCUSSANT: MR. BACELIUS RURU, CHAIRMAN OF THE JAKARTA INITIATIVE

TASK FORCE (JITF)
No matter how efficient the insolvency system is in practice, many experi-

enced parties will normally prefer to avoid judicial intervention in favor of a
mutual and consensual resolution. The out-of-Court settlement for cases such
as corporate debt restructuring still plays an important role. The Jakarta Ini-
tiative Task Force (JITF) is a mediation body (established by the Govern-
ment) with the prime duty to facilitate corporate debt restructuring in Indo-
nesia. In the second-half of year 2000, over US$ 9.4 billion in aggregate debt
was restructured under the JITF alone.

Although the Indonesian insolvency system has not played a tremendous
role in helping parties to determine their negotiating leverage, there are prom-
ising signs that the Commercial Court may nevertheless play a constructive
role with the implementation of (already) agreed deals. With a workable mecha-
nism to implement the so-called �pre-negotiated� restructuring plan, parties
will move more quickly to finalize their deals. This will result in an increased
pace of out-of-Court restructuring negotiations.

The implementation of pre-negotiated bankruptcy plans is not without
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unexpected excesses. In at least two recent cases there have arisen practices
of using allegedly �fictitious� creditors as a tool to influence the outcome of a
creditors� meeting that discussed the composition plan put forward by the com-
pany. This practice will undermine the fragile process being made in out-of-
Court debt restructuring, because it will cause many debtors to walk away
from the negotiating table and put the parties into a state of uncertainty.

The solution to this threat lies in a better implementation of the existing
insolvency laws. Abuse of the process would damage both the public�s faith in
the judicial system and the viability of the out-of-Court workout process.

THE INDONESIAN BILL ON RESTRUCTURING DEBTS AND
REHABILITATION OF COMPANIES
DISCUSSANT: PROF. SUNARYATI HARTONO, PADJADJARAN STATE UNIVERSITY,
INDONESIA

The drafting team on the Restructuring Debt and Rehabilitation of Com-
panies (RDRC) makes assumptions different from the philosophy of legalistic
private law embedded in the old law on bankruptcy. The team views the bank-
ruptcy in a broader perspective, particularly when the bankruptcy occurs en
masse so that it may involve the whole economy and society. The approach of
the team is not purely legal but takes also other economic, social and interna-
tional factors in consideration.

The team views the insolvency law as covering three kinds of law: law on
RDRC, law on Bankruptcy, and law on Liquidation. The existing Bankruptcy
Law is only a part of the insolvency law. The two other laws should be made to
complete the entire cycle. Restructuring of debt should precede the proce-
dure of bankruptcy, and be followed in turn by liquidation. A bankruptcy pe-
tition may only be filed to and be granted by the Court if and after the RDRC
procedure fails. And because sufficient time has been given to the RDRC
procedure, there is no further delay for the Court�s award for bankruptcy and
the parties need not go through a long procedure of bankruptcy such as pro-
vided for in the present law.

DISCUSSANT: MS. KARTINI MULYADI, SENIOR PARTNER, KARTINI MULYADI &
REKAN, INDONESIA

The result of the implementation of insolvency procedures in Indonesia is
rather disappointing. The weak enforcement of this law is clearly shown in
two recent cases that involved foreign creditors and domestic debtors. These
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two cases are very important for further analysis and study of Court awards.
The first case refers to a bankruptcy petition filed by a foreign corporation
against an Indonesian finance company to recover US$ 30 million. The sec-
ond case refers to a successful bid by an insurance company at the Govern-
ment auction for a 40% shareholding in an Indonesian joint venture, although
this Indonesian company had previously been declared bankrupt and its assets
were being auctioned.

Actually there is nothing seriously wrong with the present bankruptcy law.
The weak implementation may well contribute to the occurrence of these cases.
It is mainly a matter of the will of the judiciary, of the litigation lawyers and of
the other parties involved in a bankruptcy procedure. One of the possible so-
lutions to prevent similar cases from recurring in the future is by a careful
introduction of the precedence system in the Indonesian legal system. It must
be carefully implemented because at present there are many inconsistencies
and a great unpredictability in the Court awards in this field. An expert group
should be set up and given the  task of examining the existing Court awards
and of selecting which ones are to be put in the �precedence list�.

DISCUSSION:
Insolvency law does not operate in a vacuum, but has some relation with

other laws in the system. If the ultimate objective of the insolvency law is to
encourage local and foreign investment by ensuring certainty in the insol-
vency proceedings, it is more advantageous to come up with a code rather
than to come up with several laws that may have some impact not only on each
other but also on other related laws. It will also make it easier not only for
local practitioners but also for foreign practitioners, for example in cases of
cross-border insolvency.

In order to achieve this, a number of steps must be taken. The law on
secured transactions, for example, must be developed hand in hand with the
law on insolvency. However, to try to reach all these goals immediately and at
the same time is asking too much. The ideal way to legislate is indeed to have
a code, especially in civil law countries. However what is really needed in the
present situation is not the code, but the speed in making some progress. The
method in working out the code may make it longer for the code to be achieved.
But by following the step-by-step method, it is still possible to make the neces-
sary arrangements and to achieve some consistency between laws dealing with
the same subject.
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Recently the OECD initiated a project on comparative company law re-
form among the member countries. From the 17 member countries that are
reviewing the company law, most projects take an average of 4 to 5 years to be
achieved. Speed is of essence in insolvency proceedings. But speed is not es-
sential in a long-term commercial law reform.

Some scholars are of the opinion that insolvency law is neutral by nature,
so that it can be copied or imitated from the similar law in other countries.
Careful consideration should, however, be given to differences in the social
and cultural background and also in the economic level of each country.
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SUMMARY OF CONCLUDING SESSION:
FUTURE WORK

MODERATOR: MR. STILPON NESTOR,
HEAD CORPORATE AFFAIRS DIVISION, OECD

PRESENTER: MR. TAKAHIRO YASUI, PRINCIPAL ADMINISTRATOR, OECD
FAIR was established to provide a platform for dialog regarding the promo-

tion of insolvency reform in the Asian region. The future work of this forum
has not been decided yet, so comments from the present participants  will be
welcome. The first issue to be dealt with is the continuance of the organiza-
tion of the meeting. It is just a matter of when, where, and what. When: in
view of our human and financial resources, this meeting will be held annually.
Where: there is still no clear idea about this point although it should be held
in one of the Asian countries, because it is more convenient to the partici-
pants. So recommendations or suggestions on this matter are welcome. What:
This meeting discussed and studied the role of the judiciary.

For the next meeting, suggestions of the participants are also requested.
For the moment there are three proposals of a topic for the next meeting.

The first is corporate restructuring. This may have two aspects: one is to
review what has been done up to date. In the present meeting it has been
shown that many workouts ended up with rescheduling without any real re-
structuring. There is also the possibility of discussing the role of the control-
ling shareholders in  insolvency proceedings. In some countries there is a spe-
cial institution for corporate restructuring that is charged with the task to
deal with economic crises. The question is: What kind of system should Asian
economy have in the future in the area of corporate restructuring? Of course it
could cover not only the informal workout, but also formal procedures such as
reorganization, where appropriate.

The second possible topic is the importance of the liquidation proceed-
ings. The questions to be assessed may include: how does the liquidation func-
tion in the case of  insolvency proceedings, how should  liquidation connect to
other proceedings in the insolvency context, how could liquidation proceed-
ings be used as a restructuring tool, what are the institutional requirements
for effective liquidation proceedings compared to other arrangements.

The third possible topic for the next meeting is the international aspect of
the insolvency provisions. The major items in this topic are the cross-border
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insurance cooperation. This topic is important for Asian countries. There are
some developments regarding this in Japan and India. So it may be appropriate
to discuss it at a regional level.

In the FAIR meeting there is also a peer review, which for the present
meeting focuses on Indonesia. The present peer review is based on the ana-
lytical paper of Prof. Tomasic. For the next meeting the peer review will be
conducted differently by giving more attention to the international standards
and practices of the insolvency procedure.

These are rough ideas for the next meeting. But there are also a couple of
ideas for the future activities of the forum. One of them is the establishment
in Indonesia of a small group of judges gathered in a forum for them to ex-
change views and experiences. There could be another forum for a  small
group of regulators and receivers for discussing the regulations and the best
insolvency practices. Funds for these are sought from the ADB and also from
other international institutions.

Another idea for our future work is the dissemination of information and
knowledge collected in the meetings. The initial steps would be to put papers
and slides of this meeting on a website. Permissions of the authors are ex-
pected before posting their works. The author may also submit a revised ver-
sion before it is posted. A second stage in the dissemination of information
would be the creation of an electronic steering group that would guide the
FAIR in the preparation of the discussion of the substantial issues.

These are the basic ideas for the future works of the FAIR. There will be a
discussion with the partners, especially APEC, OECD, Insol International, and
also with the potential hosting country.

SUGGESTION FROM THE FLOOR:
1. The first suggestion for future issues is that the organizers of this forum ex-

plore the preventive mechanism for insolvency, a model such as the Aus-
tralian model where there is an incentive for early option by making direc-
tors liable if they do not act otherwise. This may have some negative ef-
fects, so a further study based on such idea could be useful.
The second is the study on the remedial measures to alleviate the losses of
the creditors, that is something that can be immediately tapped on sepa-
rately from the funds of the insolvent obligors. Perhaps a comparative study
by the members of Insol can reveal that some jurisdictions in the Asian
countries would probably have that already in their laws.
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Third, it is suggested  that the organizers take a serious look at the process
of this forum. We should not only aim at the legislative and policy reform
in order to make a better law, but should also give consideration to other
aspects such as demographic, cultural, and social aspects. Even if there is
a new and better law, attention is to be given to the public perception
towards that law. Negative public acceptance or unfavourable feeling to-
wards that law could engender negative effects.
Finally, more attention should be given to the insolvency professionals es-
pecially in the matter of drafting regulations and legislation, particularly
with regard to their relationship to the Court as well as to the creditors
and other parties of the insolvency proceedings;

2. In view of other activities by other multilateral organizations in providing
some model of insolvency laws and other out-of-Court workouts, it is im-
portant that this FAIR should focus on some challenging aspects of insol-
vency in the Asian region, such as the stigma of insolvency and the cre-
ation of creditor�s confidence in an insolvency system and the creation of a
corporate rescue culture. These are typical issues in the Asian region, is-
sues that involve cultural, social and political aspects of the region. In
order that the FAIR does not duplicate other similar works, it is suggested
that the FAIR should concentrate more on these issues.
It would also be a good idea to have other kinds of participants for a meet-
ing that brings together not only judges or experts but also other players
and stakeholders in an insolvency process so that they can share their ex-
periences;

3. It would be a good idea to have mixed participants rather judges and ex-
perts. Besides, participants should also come from other organizations in
this region that deal with this kind of problems for example LAWASIA.
Under the heading of cross-border insolvency, it is important to have top-
ics such as regional and sub-regional cooperation between countries in the
region, with respect to two things: uniformity and recognition of the laws
of each country in relation to insolvency practices and enforcement and
related commercial laws.
There is also a need for a forum that would discuss the education methods,
systems and curricula. The education is not only for judges but also for
other persons such as post graduates, trustees, administrators, prosecutors,
and law enforcers. This forum could focus more on the methodology of
such an education;
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4. There is one fundamental problem in these regions that must be overcome,
that is the lack of trust: judges are not trusted, nor are creditors, directors
of companies or professionals. And that is why so many laws in these coun-
tries are overburdened with some kind of checks on the lack of trust. For
example there are elaborate provisions regulating what the judges should
and should not do. This clearly shows the existence of a deep suspicion of
insolvency in the back of people�s minds in these regions. This goes hand
in hand with the attitude of stigma. Therefore success in this area must be
preceded with the overcome of this basic issue first. So this Forum is strongly
urged to spend a session to overcome this problem.


